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UNITED STATES DISTRICT COURT 
EASTERN DISTRICT OF NEW YORK 


ISAAC LORA, et al., 
Plaintiffs, 
- against - 


THE BOARD OF EDUCATION OF THE 
i CITY OF NEW YORK, et al., 


Defendants. 


NOTICE OF MOTION FOR 
PRELIMINARY INJUNCTION 


73 COLT (WB) 


PLEASE TAKE NOTICE that upon the annexed affidavit of 


Gene B. Mechanic, the affidavits and exhibits annexed thereto and 


the memorandum of law submitted herewith, plaintiffs will move 


this Court at Courtroom 3, United States Courthouse, Cadman Plaza, 


Brooklyn, New York, on the 9th day of February, 1976, at 10:00 


o'clock in the forenoon or as soon thereafter as Counsel can be 


heard, for an order pursuant to Rule 65 of the Federal Rules of 


Civil Procedure. 


(1) preliminarily enjoining defendants from continuing 


the placement of plaintiffs in "Special Day Schools for the 
Socially Maladjusted and Emotionally Disturbed" unless within 10 
days from the date of said order defendants provide plaintiffs 
with the following: 


A. Written notice of the opportunity to challenge 


at a due process evidentiary hearing their placement in 


| 
| 
| 
| 
| 
| 
| 
| 
| 
tl 


"Special Day Schools for the Socially Maladjusted and 
Emotionally Disturbed." Such notice shall inform 
students of the reasons for their placement, their righ 
to counsel at said hearings and their right to prior 
review of any and all records upon which their placement! 
is based in defendants' possession; 

B. A due process evidentiary hearing, with the 
right to counsel, the right to confront witnesses and 
the right to present evidence on behalf of the alleged 
“socially maladjusted and emotionally disturbed" child. 
Minutes shall be taken at said hearing. 

C. Written findings upon which any decision to 
continue the placement of a child in "Special Day Schools 


for the Socially Maladjusted and Emotionally Disturbed" 


is based; 


(2) preliminarily requiring defendants to return to 


| 
| 


suitable classes in the regular public school system any plaintiff 


who, either because of the aforementioned hearing or for any 
other reason, is discharged from “Special Day Schools for the 
Socially Maladjusted and Emotionally Disturbed"; 

(3) preliminarily enjoining defendants from searching 
the persons of plaintiffs without probable cause and from 
requiring plaintiffs to remove all their belongings and to place 
them with school officials each school morning as a precondition 


to attending classes; 


(4) and for such other and further relief as to the 


Court may seem just and proper. 


Dated: Brooklyn, New york 
January , 2976 


Yours, etc., 


/s/ Gene B, Mechanic 
CHARLES SCHINITSKY, ESQ. 
THE LEGAL AID SOCIETY 
JUVENILE RIGHTS DIVISION 
189 Montague Street 
Brooklyn, New york 11201 
(212) 858-1300 
Attorney for Plaintiffs 
Gene B. Mechanic, Esq. 
Deborah G. Steinberg, Esq. 
of Counsel 


UNITED STATES DISTRICT COURT 
EASTERN DISTRICT OF NEW YORK 


ISAAC LORA, et al., 


Plaintiffs, 


- against - AFFIDAVIT _IN SUPPORT 


OF MOTION FOR PRE- 
THE BOARD OF EDUCATION OF THE CITY : LIMINARY INJUNCTION 
OF NEW YORK, et al., 


Defendants. 


STATE OF NEW YORK 


COUNTY OF KINGS 


GENE B. MECHANIC, being duly sworn, deposes and says: 
1. I am an attorney duly admitted to practice before this Court 
and am of Counsel to Charles Schinitsky, Esq., The Legal Aid 
Society, attorney for plaintiffs herein. I submit this affidavit 


in support of plaintiffs’ motion for preliminary injunction. 


2. This is a civil action authorized by 42 U.S.C. §§ 1981, 
1983 and 2000 (d) instituted by seven Black and Hispanic children 


assigned to public schools under the Board of Education of the 


i 


| 
| 


City of New York which are classified as “special day schools" 
for the “socially maladjusted and emotionally disturbed," other- 


wise known as "SMED" or "600" schools. Plaintiffs claim that 


such placement violates their rights under the Eighth, Thirteenth | 


and Fourteenth Amendments to the United States Constitution. 


ae Upon information and belief, there are presently seventeen 
SMED schools in New york City, containing a total population of 

about 3,000 children. The SMED schools are under the centralized | 
authority of the Board's Bureau of Socially Maladjusted and Emo- 
tionally Disturbed Children ("SMEDC"). SMEDC is a bureau of the 


Division of Special Education and Pupil Personnel Services. 


4. Upon information and belief, the population of the special 
day schools is almost totally Black and Hispanic. Out of a popu- 
lation of about 3,000 children, 64% are Black, 28% are Hispanic, 
and only 8% “other." The racial composition of the entire New 
York City public school system is 36.6% Black, 23.2% Hispanic and 


40.2% “other.” 


56 Upon information and belief, the named plaintiffs and the 
vast majority of children presently in SMED school placement were 


referred to SMED schools from the regular public school system 


under “Special Circular No. 47, 1972-1973," issued by defendant | 


Anker, Chancellor of defendant Board of Education. On December 1,/| 
1975, this circular was superceded by "Special Circular No. 25, | 


1975-1976." The circulars are annexed hereto as Exhibits "A" 


6, Special Circular No. 47 set forth the official criteria for 


| 
| 


screening and referral of students to "600" schools. First, the 
child must have a higher intelligence level than the maximum 
established for "Children with Retarded Mental Development." 
Second, there must be "[a] history of repeated disruptive and 
aggressive behavior, extensive in scope and serious in nature, 
which either endangers the safety of pupils or others, or seriously 
interferes with learning in the classrcom.” Third, the child ness 
have a history of truancy, and, finally, the pupil must have 

failed “to respond to intensive efforts by the home school to 


help him." 


Te Special Circular No. 47 required that preliminary screening 
be performed by the referring guidance counselor, “or by other 
appropriatedly trained professional persons designated by the 
[community or supervising assistant] superintendents. It further 


stated that the district guidance coordinator and the referring 


guidance counselor should assist the defendant Bureau of Child 
Guidance (BCG) team by assembling all data pertinent to the refer-| 
ral. BCG is the mental health component of the Board. The 
community school superintendent, or supervising assistant superin-| 
tendent if a high school student is involved, must approve the 


counselor's recommendation. 


8. Following the preliminary screening, Special Circular # 47 
required that the principal and guidance counselor of the SMED 
school to which a child has been referred, interview the child. 
when a referral does not seem appropriate, the Circular mandates 
that the superintendent of the "600" school evaluate all the avai 


able data and "work out appropriate steps to be taken." 


9. Affidavits from the named plaintiffs and their parents demon- 


strate that children are in placement in SMED schools without 


having received appropriate due process safeguards. Although 


Special Circular No. 47 stated that "(a) letter of parental con- 
sent should accompany the referral" such consent was most often 
given as a result of misinformation and coercion. See Affidavits 
of Carmen Lora, Thelma Moore, Muvinina White, Rita Walters and 


Melba Martin annexed hereto. 


10. These parental affidavits state that the parents were neitheys 


| 
aware that the referring school was obligated to use less restric-| 


tive means to help their children before SMED school placement, 


nor that they could object to their children's segregation. More- 


| 


over, although Special Circular No. 47 suggested Bureau of Child | : 


Guidance ("BCG") evaluations prior to SMED school referral, BCG 
was not consulted under the procedure. Rather, the children were | 
characterized as "socially maladjusted and emotionally siseuea” | 
without a clinical evaluation. During her deposition on October G, 
| 1975, defendant Paster, Assistant Director of BCG, stated that ee 
| @ 
| 


was not required to conduct a clinical evaluation before a child 


was referred to a SMED school (p. 54). 


il. The named plaintiffs have attached affidavits to the instant 
motion stating that they were never asked to consent to SMED placée- 
ment and, in fact, have objected to their segregation. See Affi- 
davit of Kelvin Walters, Isaac Lora, Jerome Moore, Francisco Lugo 
Lawrence White and Ranjeet Martin annexed hereto. Yet, defendants 
failed to inform them of their due process r‘ghts and provide 


them with a due process opportunity to be heard. 


13. Upon information and belief, the grievances of the named 


| 
plaintiffs and their parents are typical of those of most other 
| 
children in SMED school placement. The referral process explicit- 
ly established under Special Circular No. 47 clearly raises due 


process questions. Furthermore, in apparently referring to both 


Special Circular No. 47, and the superceding procedures, the city 


is not a mandated part of the SMED school placement process. 


| 
| 
| 
| 
defendants have admitted that a due process evidentiary Fearing 


(Answer, paragraphs 50, 58, 64, 74, and 81.) 


13. In addition, the parents of the named plaintiffs have stated 
in their affidavits that not only was their consent coerced, but 
school officials paid no attention to their subsequent attempts ¢t 
remove their children from SMED schools. In fact, one week after 
plaintiff Walters’ mother was forced to consent to SMED school 
placement for Kelvin, she wrote a letter to the guidance counselor 
of the SMED school describing her dismay at ther son's treatment by @ 
the Board of Education and her unwillingness to have him attend 

the SMED school. See Exhibit "C" annexed hereto. Even though 
Kelvin had not even begun to attend school, the letter was 

ignored. With no other alternative, Mrs. Walters was compelled 

to send her son to the school. 


14. The criteria for SMED school referral under the New Circular 


ce 


are like those of the superceded circular, except that truancy 15s 


no longer an enumerated consideration. 


LS. The new special circular, like the one superceded, contains 
no mandate that the child's consent be obtained. It also con- 
tains no provisions to assure that parental consent is given 
voluntarily and informedly, with other alternatives and the 


child's rights discussed. 


16. Although the new circular equires BCG clinical evaluations 
before referral to SMED schools, the only provision which may 
eventually affect those placed under old procedures, who comprise 
| the vast sasnacen of the present SMED school population, concerns 
the condition that students are to receive a semi-annual reevalu- 
ations and a reexamination once every three years. See sections 
3.8 of Exhibit “B" annexed hereto. Yet, no procedures are men- 
tioned by which a child or his parent may challenge defendants’ 


actions resulting from the reevaluation. 


li. Moreover, Vera Paster, the Assistant Director of BCG, 


in a deposition taken on October 14, 1975, that parents are not 


permitted to read psychological or psychiatric BCG evaluations on 


their child (p. 145-46). | 


18. Affidavits from named plaintiffs annexed hereto further de- 
monstrate that defendants have perpetuated a policy of indiscrim- 
inately searching the persons of children as they enter various 


SMED school buildings or classrooms. 


19. Defendant Jud Axelbank, principal of a SMED high school, 
stated during his deposition on November 19, 1975, that as boys 
enter the school each morning they must place all their "“contra- 
band" in a bag which is kept by school officials until the end of 
the school day. Defendant Axelbank stated that boys who refuse 
to empty their pockets and be subjected to searches of their per- 


sons are not permitted to attend school. 


WHEREFORE, based upon the above, the annexed exhibits anc 


atfidavits and the memorandum of law submitted herewith, plain- 
tiffs' motion for a preliminary injunction should be granted in 


all respects. 


/S/ Gene B. Mechanic 
GENE B. MECHANIC 


Sworn to before me this 
15th day of January, 1975 


/S/__Deborah G. Steinberg 


DEBORAH G. STEINBERG 

Notary Public, %3tate of New York 
No. 24-9171075 

Qualified in Kings County 
Commission Expires March 30, 1976 
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UNITED STATES DISTRICT COURT 
EASTERN DISTRICT NEW YORK 


ISAAC LORA, by his mother and legal 
guardian, Carmen Lora, et al., On 
behalf of themselves and all others 
similarly situated, 
AFFIDAVIT IN SUPPORT OP 
Plaintiffs, PRELIMINARY INJUNCTION 


~against- 


a 


THE BOARD OF EDUCATION OF THE CITY 
OF NEW YORK, et al., 


Defendants. 


STATE OF NEW YORK ) 
SS.3: 


COUNTY OF BRONX ) 


ISAAC LORA, being duly sworn, deposes and says: 

1. I ama named plaintiff herein and make this affidavit 
in support of plaintiff's motion for a preliminary injunction. 

2. In June, 1973, I was transferred from PS-41 in the 
Bronx to P-12xX, a "600" school also located in the Bronx. 

3. I was denied the opportunity to inquire into and rebut 
at a due process evidentiary hearing the reasons for my transfer 


and the oppropriatiness of the "600" school placement. 


4. I never consented to the transfer to P-12xX, and my con- 


sent was never solicited. In fact, I did not want to be trans- 


ferred to a "600" school. 


5S. While at P-12x, I was subjected to daily searches of my 


person by teachers at the school. 


_/S/ J snac Lora 


ISAAC LORA 


Sworn to before me this 
day of December, 1975 


/S/ Ana R. Marin 


ANA R. MARIN 

Notary Public, State of New York 
No. 03-25310406 

Qualified in Bronx County 
Commission Expires March 30, 1977 


UNITED STATES DISTRICT COURT 
EASTERN DISTRICT NEW YORK 


ISAAC LORA, by his mother and legal 
guardian, Carmen Lora, et al., on 
behalf of themselves and all others 


similarly situated, 
: AFFIDAVIT IN SUPPORT OF) 


Plaintiffs, PRELIMINARY INJUNCTION} 
- against - 


THE BOARD OF EDUCATION OF THE CITY P 
OF NEW YORK, et al., , 


Defendants. 
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STATE OF NEW YORK ) 


) 


COUNTY OF BRONX 


CARMEN LORA, being duly sworn, deposes and says that: 


l. I am the mother and legal guardian of Isaac Lora, a 


plaintiff herein. I make this affidavit in support of plaintiffs' 


motion for a preliminary injunction. 


2. My son Isaac began attending PS-4l in December, 1972, 


when he was ten years old. 


3. On several occasions, Isaac's guidance counselor tele- 


phoned me and alleged that Isaac had been involved in fights with 


other boys. 


4. Isaac was not offered adequate guidance or counseling by 
the school, despite allegations by school personnel that he pre- 


sented a behavior problem. 


5. When Isaac was suspended from school for one week in 


June, 1973, his guidance counselor told me that it would be better, 


for Isaac to go to a “Special Day School." 

6. The guidance counselor did not explain to me that the 
"Special Day School" is what is commonly known as a "600" school. 

7. I was not informed that PS-41 was obligated to make in- | 
tensive efforts to help Isaac prior to transferring him out of 
the educational mainstream. I agreed to the transfer without full 
information. I was never, thereafter, informed as to how I could 
withdraw my consent or challenge the basis upon which the transfer 
was made. 

8. Isaac has been physically struck on many occasions at 
p-12X. He has received neither proper education instruction nor 


therapeutic counseling at P-12X. 


/S/ Carmen Lora 
CARMEN LORA 


Sworn to before me this 
day of December, 1975 


ce eee eee ANA R. MARIN 
Notary Public, State of 
No. 03-2581040 
Qualified in Bronx County 
Commission expires 3/304 7% 


a 


EASTERN DISTRICT NEW YORK 


ISAAC LORA, by his mother and legal 
guardian, Carmen Lora, et al., on 
behalf of themselves and all others 


UNITED STATES DISTRICT COURT 
‘similarly situated, | 


AFFIDAVIT IN SUPPORT OF 
Plaintiffs, PRELIMINARY INJUNCTION | 
| 
- against - 


THE BOARD OF EDUCATION OF THE CITY 
OF NEW YORK, et al., 


pefendants. 


STATE OF NEW YORK ) 


COUNTY OF KINGS ) 


KELVIN WALTERS, being duly sworn, deposes and says: 

1. <I ama named plaintiff herein and make this affidavit in 
support of plaintiffs' motion for a preliminary injunction. 

2. I was suspended from Erasmus Hall High School in Brooklyn 
on May 23, 1974, by the school's principal, Defendant Oxman. When 
my mother asked to adjourn a suspension hearing, of which she was 
notified on the day it was to take place, the Board of Education 
refused to reschedule the hearing, stating to my mother that the 


l|the school year was nearly over. 


3. I was not permitted to attend any school classes for the 
remainder of the school term. 

4. I began to attend tenth grade in Erasmus in September, 
1974, in accordance with the "yellow card" instructions which my 
mother received during the summer. However, on the third day of 
classes, September 11, 1974, Defendant Starr, the dean of boys, 
told me that I did not belong in school because I had been sus- 
pended last year, and sent me home. 

5. Another superintendent's hearing was not scheduled until 
October 3, 1974, 20 days after I was again told to leave Erasmus. 
6. On October 10, 1974, Defendant Groisser approved the 
recommendation of the suspension hearing officer and I be placed 
in a "600" school. I never had an opportunity to inquire into and 
rebut that recuimmendation. I was not examined by the Bureau of 

Child Guidance. 

7. On December 18, 1974, my mother received a letter from 

Superintendent Groisser stating that I had been accepted for 


placement at P-91M. I was not give: the opportunity at a due 


process evidentiary hearing to demonstrate that such placement was 


not appropriate. 


8. I never consented to my placement in a "600" school, nor | 


was my consent ever solicited. 


9. Upon arrival at P-91M each morning, I am required to emp-j; 
ty all my pockets and place all my personal belongings in a bag 


which is held by school authorities until I leave school at the 


| 
| 
end of the day. All students at P-91M must do the same. 


/s/__Kelvin Walters 


KELVIN WALTERS 


Sworn to before me this 
day of December, 1975 


/S/ Omar Martinez 


OMAR MARTINEZ 

Notary Public, State of New york 
No. 30-2562150 

Qualified in Nassau County 
Commission Expires March 30, 1977 


UNITED STATES DISTRICT COURT 
EASTERN DISTRICT NEW YORK 


ISAAC LORA, by his mother and legal 
guardian, Carmen Lora, et als, on 
behalf of themselves and all others 
similarly situated. 


+ APFIDAVIT IN SUPPORT CE 
Plaintiffs, PRELIMINARY INJUNCTICN 


- against - 


THE BOARD OF EDUCATION OF THE CITY 
OF NEW YORK, et al., 


Defendants. 


STATE OF NEW YORK ) 


COUNTY OF KINGS ) 


RITA WALTERS, being duly sworn, deposes and says that: 
l. I am the mother and natural guardian of Kelvin Walters, 


a plaintiff herein. I make this affidavit in support of plain- 


} 
tiffs' motion for a preliminary injunction. 
| 


2. My son Kelvin was suspended from Erasmus Hall High School 
in Brooklyn on May 23, 1974, by the school's principal, Defendant 
oxman. On June 4, 1974, I received a telephone call from Defen- 


dant Groisser notifying me that since it was not anticipated that 


| 
| 
| 


| 
| 
| 
| 
Kelvin would return to Erasmus, a superintendent's suspension | 
hearing was scheduled for that day. 

3. I requested that the suspension hearing be adjourned. | 
However, the Board of Education refused to reschedule the hearing | 
for that school year, stating to me that the school year was near-| 


ly finished. Hence, Kelvin was not allowed to attend any school 


classes for the remainder of the school term, or approximately 


| 
| 
| 
| 
| 
another three weeks. | 

4. I received a “yellow card" during the summer of 1974 | 
stating that Kelvin Walters should return to Erasmus in the Fall | 
|for his tenth grade class. When September arrived, Kelvin went ce 
Erasmus but on the third day of classes, September 1l, Defendant 
Starr, the dean of boys, told him that he was suspended last year 
and did not belong in school. He was sent home. 

5. Another superintendent's hearing was not scheduled until 
October 3, 1974, 20 school days after Kelvin was again told to 
leave Erasmus. 


6. On October 10, 1975, Defendant Groisser approved the re- 


commendation of the suspension hearing officer that Kelvin be 


nity to require into and rebut the recommendation, and Kelvin had 


not been examined by the Bureau of Child Guidance. on December 


placed in a "600" school, even though I did not have the opportu- | 


18, 1974, I received a letter from Defendant Groisser stating that 


Kelvin had been accepted for placement at P-91M. I was not given 


the opportunity at a due process evidentiary hearing to demon- 


strate that such placement was not appropriate. 

7. Several times I have protested by son's placement in a 
"600" school and his subjection to the conditions therein. In 
fact, on December 24, 1975 I wrote a letter to the guidance coun- 
selor at P-91M informing him that I did not wish Kelvin to attend 
P-91M. Even though Kelvin had not yet begun to attend P-91M, my 
lletter was ignored. I was therefore compelled to send my son to 


that school. 


/S/ Rita Walters 
RITA WALTERS 


Sworn to before me this 
day of December, 1975 


S Omar Martinez 


OMAR MARTINEZ 

Notary Public, State of New York 
No. 30-2562150 

Qualified in Nassau County 
Commission Expires March 30, 1977 


UNITED STATES DISTRICT COURT 
EASTERN DISTRICT NEW YORK 


ISAAC LORA, by his mother and legal 
guardian, Carmen Lora, et ais, On 
behelf of themselves and all others 
similarly situated, 


AFFIDAVIT IN SUPPORT OF 
Plaintiffs, PRELIMINARY INJUNCTION 


-against- 


THE BOARD OF EDUCATION OF THE CITY 
OF NEW YORK, et al., 


Defendants. 


STATE OF NEW YORK ) 


COUNTY OF NEW YORK) 


FRANCISCO LUGO, being duly sworn, deposes and says: 

1. I ama named plaintiff herein, and I make this affidavit 
in support of plaintiffs’ motion for a preliminary injunction. 

2. On December 4, 1974, following a superintendent's sus- 
pension hearing, I was transferred from Julia Richman High School 
in Manhattan to P-82M, a "600" school for boys located in Manhat- 
tan. 


3. I did not receive any counseling aimed at dealing with 


my problems at Julia Richman High School. I did not have an op- 
portunity to inguire into and rebut at a due process evidentiary 
hearing the appropriateness of my placement in a "600" school. 

4. tI never consented to placement in a "600" school, nor 
was my consent ever solicited. Rather I was forced by Defendants 
Ballat and Cohen to choose between returning to a residential home 
in the Bronx in which he had formerly been in placement, or at- 
tending "600" school. 

5. While at P-82M, my person has been searched by teachers 
on many occasions. 

6. In August, 1975, I was transferred to P-58M, another 
"600" school in Manhattan. This too was without my consent and 


against my wishes. 


/S/ Francisco fugo 
FRANCISCO LUGO 


Sworn to before me this 
day of December, 1975 


/S/ Ronald Weiss 
RONALD WEISS 
Notary Public, New York County 
Notary # 31-4504775 
Expires March 30, 1977 


UNITED STATES DISTRICT COURT 
EASTERN DISTRICT NEW YORK 


ISAAC LORA, by his mother and legal 
guardian, Carmen Lora, et al., on 
behalf of themselves and all others 
similarly situated, AFFIDAVIT IN SUPPORT OF 
PRELIMINARY INJUNCTION 
Plaintiffs, 
-against- 


THE BOARD OF EDUCATION OF THE CITY 
OF NEW YORK, et al., 


Defendants. 


STATE OF NEW YORK 


COUNTY 


RANJEET MARTIN, being duly sworn, deposes and says: 

1. ZI ama named plaintiff herein, and make this affidavit 
in support of plaintiffs' motion for a preliminary injunction. 

2. I was transferred from Newtown High School to P-58M, a 
"600" school for boys in grades nine through twelve, located in 
Manhattan in February, 1974. 


3. At no time was I consul’ e2 about this transfer, nor was 


j 
| 


my consent to such transfer solicited.’ In fact, I did not consent 


| 


to the transfer to P-58M and never wished to attend that school. 


4. Iwas denied the opportunity to inquire into and rebut 


at a due process evidentiary hearing the reasons for my transfer 


and the appropriateness of "600" school placement. 
5. When I arrived at P-58M each morning, my person was 


searched by a teacher. 


6. I did not receive proper educational instruction or 


therapeutic counseling at P-58M. 


/s/ Ranjeet Martin 


RANJEET MARTIN 


Sworn to before me this 


day of January, 1976. 


/s/__Gene B. Mechanic 


GENE B,. MECHANIC 

Notary Public, State of New York 
No. 24-4611059 

Qualified in Kings County 
Commission Expires March 30, 1977 


UNITED STATES DISTRICT COURT 
EASTERN DISTRICT NEW YORK 


ISAAC LORA, by his mother and legal 
guardina, Carmen Lora, et al., On 
behalf of themselves and all others 
similarly situated, 


AFFIDAVIT IN SUPPORT OF 
Plaintiffs, PRELIMINARY INJUNCTION 


- against - 


THE BOARD OF EDUCATION OF THE CITY 
OF NEW YORK, et al., 


Defendants. 


STATE OF NEW YORK ) 


COUNTY OF ) 


MELBA MARTIN, being duly sworn, deposes and says that: 

1. I am the. mother and natural guardian of Ranjeet Martin, 
plaintiff herein. I make this affidavit in support of plaintiffs’ 
motion for a preliminary injunction. 

2. In September, 1973, my son Ranjeet, then aged thirteen, 
began attending Newtown High School Annex ("Newtown") in Queens. 
In February, 1974, Ranjeet arrived at school late one morning. H 


was barred from entering the school by Frank Vivona, a school de 


, 


who kicked him and loudly told him to leave the school. Ranjeet 
responded to Mr. Vivona angrily, but thereafter went home and re- 
turned with me to school. 

3. When I arrived at Newtown, Mr. Vivona took me into a rocnr 
without my son. Mr. Vivona told me that unless I consented to 
Ranjeet's transfer to P-58M, a "600" school for boys in grades 
nine through twelve located in Manhattan, Ranjeet would be suspen- 
ded from Newtown. I was not informed that Newtown was obligated 
to make intenseive efforts to help Ranjeet prior to transferring 
him out of the regular school system. I signed the consent with- — 
out full information. 

4. We were denied the opportunity to inquire into and rebut 
at a due process evidentiary hearing the reasons for Ranjeet's ! 
transfer and the appropriateness of "600" school placement. 

5. Iwas never, thereafter, informed as to how I could with- 
draw my consent. Ranjeet did not receive either proper education- 


al instruction or therapeutic counseling at P-58M. 


_ Je Melee Martin Martin 


Sworn to before me this 
day of January, 1976 


/s/__Gene B. Mechanic GENE B. MECHANIC 
Notary Public, State of ny 
No. 24-4611059 
Qualified in Kings Count 
Commission Expires 3/30/77 
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UNITED STATES DISTRICT COURT 
EASTERN DISTRICT NEW YORK 


ISAAC LORA, by his mother and legal 
guardian, Carmen Lora, et al., on 
behalf of themselves and all others 
similarly situated, AFFIDAVIT IN SUPPORT CF 
PRELIMINARY INJUNCTION 
Plaintiffs, 


~against- 


THE BOARD OF EDUCATION OF THE CITY 
OF NEW YORK, et al., 


Defendants. 


STATE OF NEW YORK ) 


COUNTY OF QUEENS ) 


LAWRENCE WHITE, being duly sworn, deposes and says: 

l. I ama named plaintiff herein and make this affidavit in 
support of plaintiffs' motion for a preliminary injunction. 

2. In March, 1973, I was transferred from PS-138 in Queens 
to P-4Q, a "600" school for boys located in Queens. I never con- 
sented to placement at P-4Q, nor was my consent ever solicited. 

In fact I did not wish to be transferred to P-4Q. 


3. I was not given the opportunity to inquire into and rebut 


{ 


allegations that "600" school placement was appropriate. 
4. I was not examined by a Bureau of Child Guidance psycho- 


logist or psychiatrist prior to my transfer. 


5. In March, 1974, I was transferred to P-75Q, another "600" 


school for boys in Queens. Once again, I was denied the opportu- 


nity to inquire into and rebut the reasonf for such transfer. 1 


was not asked to consent to this placement and I did not consent 


to it. 


6. At both p-4Q and P-75Q, I have been subjected to searche 


of my person by teachers at the schoois. 


/S/ Lawrence White 
LAWRENCE WHITE 


| Sworn to before me this 
day of January, 1976 


/s/ Esther Kurtz 
ESTHER KURTZ 
Nassau # 7387825 
3/30/76 


UNITED STATES DISTRICT COURT 
EASTERN DISTRICT NEW YORK 


ISAAC LORA, by his mother and legal 
guardian, Carmen Lora, et al., on 
behalf of themselves and all others 
similarly situated, 


AFFIDAVIT IN SUPPORT OF 
Plaintiffs, : PRELIMINARY INJUNCTION, 
| 


- against - 


THE BOARD OF EDUCATION OF THE CITY 
OF NEW YORK, et al., 


bpefendants. 


STATE OF NEW YORK 


COUNTY OF QUEENS 


MULVININA WHITE, being duly sworn, deposes and says that: 

1. I am the mother and legal guardian of Lawrence White, a 
plaintiff herein. I make this affidavit in support of plaintiffs' 
motion for a preliminary injunction. 

2. In March, 1973, when Lawrence was ten years old, he was 
transferred pursuant to my consent from PS-138 in Queens to P-40, 
a "600" school for boys in grades 5 through 8 located in Queens. 


I was misled by Defendant Robert Klenosky into believing that such 


placement would be beneficial for my son. I was not informed that 


PS-138 was required by Board of Education rules to make intensive 


lefforts to help Lawrence. 


} 
ip 
3. I was not given the opportunity to inquire into and rebut 


allegations that "600" school placement was appropriate. 

4. Lawrence was not examined by a BCG psychologist or psy- 
chiatrist prior to his transfer. 

5. Lawrence was transferred to P-75Q, another "600" school 
for boys in grades 5 through 8 located in Queens, in March, 1974 
Once again, we were denied the opportuniyy to inquire into and 
rebut the reasons for such transfer. 

6. Lawrence is not receiving adequate therapeutic counseling 


or proper educational instruction at P-75Q. 


/S/ Mulvinina White 
MULVININA WHITE 


Sworn to before me this 
day of January, 1976 


/S/ Arthur Riehl Jr. 


‘UNITED STATES DISTRICT COURT 
EASTERN DISTRICT NEW YORK 


ISAAC LORA, by his mother and legal 
guardian, Carmen Lora, et al., on 
behalf of themselves and all others 
similarly situated, 
AFFIDAVIT IN SUPPORT CF 
Plaintiffs, PRELIMINARY INJUNCTION 
- against - 


THE BOARD OF EDUCATION OF THE CITY 
OF NEW YORK, et al., 


Defendants. 


STATE OF NEW YORK ) 


COUNTY OF ) 


JEROME MOORE, being duly sworn, deposes and says: 

1. I ama named plaintiff herein, and make this affidavit ia 
support of plaintiffs' motion for a preliminary injunction. 

2. Iwas transferred to P-12x, a "600" school, in or about 
September, 1972. I never consented to such transfer, and my con- 


sent was never solicited. In fact I did not want to be trans- 


ferred to P-12X. 


| 
| 
' 
‘ 


3. I was denied the opportunity to inquire into and rebut at 


a due process evidentiary hearing the reasons for my transfer and 


the appropriateness of "600" school placement. 


4. I was neither tested nor examined by the Bureau of Child’ 


| 


Guidance either prior to or subsequent to my transfer to P-12X. 


| 
| 
I have received no therapeutic counseling or proper educational 
instruction at P-12x. 


5. Every morning at P-12X, teachers search me and the other| 


students at the school. 


Ls Jerome Moore 


JEROME MOORE 


Sworn to before me this 
day of December, 1975 


/S/ Rickey Long 


eee ee ALEC LCCC CO TD 


RICKEY LONG 

Notary Public, State of New York 
No. 03-2397323 

Qualified in Bronx County 
Commission Expires March 29, 1977 


UNITED STATES DISTRICT COURT 
EASTERN DISTRICT NEW YORK 


ISAAC LORA, by his mother and legal 
guardian, Carmen Lora, et al., on 
behalf of themselves and all others 
similarly situated, 


AFFIDAVIT IN SUPPORT OF 
Plaintiffs, PRELIMINARY INJUNCTION 


- against - 


THE BOARD OF EDUCATION OF THE CITY 
OF NEW YORK, et al., 


STATE OF NEW YORK ) 


COUNTY OF ) 


THELMA MOORE, being duly sworn, deposes and says that: 


1. I am the mother and legal guardian of Jerome Moore, a 


| 
| 


plaintiff herein. I make this affidavit in support of plaintiffs' 
motion for a preliminary injunction. 

2. Prior to his transfer to P-12x, a "600" school, in or 
about September, 1972, my son Jerome attended PS-39, an integrated | 
school located on Longwood Avenue in the Bronx. Although Jerome | 
| 


was involved in several fights while at PS-39, he was never offer- 


ed any guidance or counseling services. 


3. I was pressured by Mr. Hirsch, then principal of PS-39, 


and by Defendant Dorne, -o consent to my son's transfer to P-12X. 
Neither Hirsch nor Dorney informed me that PS-39 was obligated to 


make intensive efforts to help Jerome prior to transferring him 

out of the regular school system, but instead misled me to believe: 
| 

that the transfer would be beneficial. Jerome remained in P-12x | 


despite my efforts to have him transferred. 


' 


4. I was denied the opportunity to inguire into and rebut at 
| 
a due process evidentiary hearing the reasons for his transfer and; 


| 

the appropriateness of "600" school placement. | 
5. Jerome was not tested or examined by BCG either prior to! 

or subsequent to his transfer to P-12A4. Furthermore, Jerome has | 


received no therapeutic counseling or proper educational instruc- 


tion at P-12Xx. 


/S/ Thelma Moore 
THELMA MOORE 


Sworn to before me this 
day of December, 1975 


/S/ Rickey Long RICKEY LONG 

es Notary Public, State of Ny 
No. 03-2397323 

Qualified in Bronx County 


eal Commission Expires 3/30/77 


AFFIDAVIT OF SERVICE BY MALL 


STATE OF NEW YORK ) 
¢. S&S. 
COUNTY OF KINGS ) 


The undersigned, being duly sworn, deposes and says: 


Deponent is not a party to the action, is over 18 years of age 


That on January 22, 1976, deponent served the annexed Notice of 
Motion for Preliminary Injunction on Joseph Bruno, Assistant 
Corporation Counsel, at 1656 Municipal Building, New York, New 
york and Seth Greenwald, Office of the Attorney General of the 
State of New York, at II World Trade Center, New York, New York, 
attorneys for Defendants in this action, by depositing a true 
copy of same enclosed in a postpaid properly addressed wrapper, 
in an official depository under the exclusive care and custody 
of the United States Postal Service within the State of New york. 

_fS/__Deborah Spector 

DEBORAH SPECTOR 


Sworn to before me this 
22nd day of January, 1976 


DELZORRA PRESHA 

Notary Public, State of New york 
INo. 41-4502040 

Qualified in Queens County 
Commission Expires March 30, 1977 


and resides at 172 Washington Park, Brooklyn, New York. 


Exhibit A is Special Circular No. 47, 
1972-1973, entitled "Screening Proced- 
ures for Special Day Schools for So- 
cially Maladjusted and Emotionally 
Disturbed Children.” It appears at pp. 
96-97 of the Appendix, and is annexed 
to Appellants principal memorandum of 
law. 


Exhibit B is the new procedure, Special 
Circular 35, 1975-1976, which supersedes 
Special Circular No. 47 and is entitled 
"Screening Procedures for Childre: Who 
Are Emotionally Handicapped." 1t appears 
at pp. 98-102 of the Appendix and is 
annexed to Appellants’ principal memor- 
andum of law. 
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Exhibit cere 


UNITED STATES DISTRICT COURT 
EASTERN DISTRICT OF NEW YORK 


| ISAAC LORA, by his mother and Legal 
| Guardian, Carmen Lora, et al., 


Plaintiffs, AFFIDAVIT IN OPPO- 
SITION TO PLAINTIFFS’ 
- against - REQUEST FOR A PRE- 
LIMINARY INJUNCTION 


| THE BOARD OF EDUCATION OF THE CITY 
| OF NEW YORK, et Blais 75 C 917 (We) 


STATE OF NEW YORK 
COUNTY OF NEW YORK ; 

JOSEPH F. BRUNO, being duly sworn, deposes and says: 

1. I am an attorney in the office of W. BERNARD 
RICHLAND, Corporation Counsel, City of New York, attorney for 
city defendants herein. 

2. This affidavit is submitted in opposition to 
plaintiffs' motion for preliminary injunctive relief. 

3. Plaintiffs contend as they have arqued often and 
previously in this lawsuit that the requisites of due process are 
being kept from the named plaintiffs in this action* and their 


parents. 


On January 6, 1976, this Court after hearing argument of 
both sides and receiving submissions of all parties on 

ts. merits of class action status, denied 

piaintiffs' class action motion. Plaintiffs have appealed 
this Court's order. 


«iO~ 


4. At present there are seventeen (17) Special Day 
| Schools for Socially Maladjusted and Emotionally Disturbed 
| Children ("SMED" schools)* located in Brooklyn, Queens, Manhattan 


and the Bronx. These schools service approximately 2,950 students 


} between the ages of 12 and 21 years. (Answer 938). 


5. Prior to April, 1975, screening, referral and place- 
|) ment of a child in a SMED school was governed by the procedures 
| set forth in the Chancellor's Special Circular #47, dated November 
| 22, 1972 (See, Exhibit A, attached hereto, for a copy of Spec. Cir. 
| #47). 
6. In April, 1975, the procedures for screening, re- 
| ferral and placement of a child in a SMED school were substantial- 
ly revised and a new proposed circular was drafted to replace 
Special Circular #47. The thrust of this new circular is to 
require clinical certification that every placement in a SMED 
school was both clinically and educationally sound. This circular 
Plaintiffs persist throughout their affidavits and brief 
in using a misnomer for these schools. These schools had 
previously been called "600" schools and were numbered in 
the 600 series. However, approximately 8 to 9 years ago 
the 600 numbering of these schools was abandoned and the 
schools were numbered in the same pattern as regular 
schools and were called "SMED" schools. Plaintiffs have 


been so informed of this fact in defendants' answer (Ans. 
437) and in depositions previously held in this suit. 


| is now in effect and is entitled, Special Circular #35; Screening 
| Procedures For Children Who Are Emotionally Handicapped, dated 
December 1], 1975. (See, Exhibit B, attached hereto, for a copy). 
7. Special Circular #35 provides highly structured 

| procedures whereby the referral to placement process for every 

| new enrollee into a SMED school is reviewed and agreed to at 
every stage by the educational, clinical and parental authorities. 
Further, with respect to children placed into a SMED school prior 
to the effective date of Special Circular #35, e.g., the named 


| plaintiffs in this case, Special Circular #35 provides at subd. 


3.8 that all SMED school students regardless of when placed, are 


to be clinically evaluated semi-annually to monitor the appro- 

priateness of the SMED school placement. Further, subd. 3.9 of 
Special Circular #35 provides for re-evaluation of a placement 

| at anytime when it appears that the placement is inappropriate. 
In all such cases if the placement is found to be inappropriate 
school program will be determined for the child. 

8. Plaintiffs dwell at length on the procedures for 
placement found in former Special Circular #47 and they note 
the alleged inadequacy of said procedures. (See Affidavit of 
Gene B. Mechanic, Esq. in support of motion for preliminary in- 


junction). 


9. Suffice it to say that Special Circular #47 


~42~ 


has been totally superceded by Special Circular #35 which sets 
forth procedures for clinical placements in SMED schools as well 
as review of all placement in SMED Schools for appropriateness 
(See 4G10-16 of this affidavit for details). 
Special Circular #35 

10. The enactment of Special Circular #35 establishes 
the clear policy and commitment of the City Board of Education 


to seek out and receive parental consent and clinical evaluation 


at every stage of a SMED school placement. To this end, it is 


significant to review sexrtain provisions of this circular. 
Clinical Determination Prior to Placement 

ll. At subdivision 1.1 of Special Circular #35 is 
stated the clear policy that all potential placements in a SMED 
school or other program for children with emotional difficulties 
must be made on the basis of "clinical assessment" by the pro- 
fessional staff at the Bureau of Child Guidance. 

12. At subdivision 1.2 of Special Circular #35 the 
criteria to be considered by the clinical staff is set forth. 
These are simply criteria for consideration, ktut the referral 
for placement and the placement cannot be effected except by the 
clinical staff after they have performed a thorough work up on 


each child. 


| Parental Consent at Every Stage of the Referral to Placement 


| Process 


aerogenes aaah LSet TACT TD aos 


13. Special Circular #35 recognizes the need and 
, desirability of parental consent at every stage of the referral 
to placement process. Before a guidance counselor will even 


recommend that clinical staff at the Bureav of Child Guidance* 


| see a child, consultation with the child's parent is mandated. 


(Spec. Cir. #35, subd. 1.3). 

14. Once a referral is made, the parent must consent 
| prior to the commencement of a diagnostic work up by the Bureau 
of Child Guidance (BCG). (Spec. Cir. #35, subd. 1.4). Prior 
to a clinical assessment by BCG parental consent must be obtained 
(Spec. Cir. #35, subd. 1.7) and if placement is deemed advisable 
by clinical staff at BCG, parental consent is necessary (Spec. 
Cis, #35, subd, 1.8). 

15. If BCG staff determines that placement 1n a Special 
Day School for Socially Maladjusted and Emotionally Disturbed 


naan aan nenemmnanememenmiennmeenemnmmenmeenemnnenmmmemnant 


The Bureau of Child Guidance is a subdivision within the 
City Board of Education which is responsible for investi- 
gating, diagnosing and studying all cases of maiadjusted 
children referred to the» by the school system and which 
issues a diagnosis of possible problems and recommenda- 
tions for treatment. (By Law 46 of the City Board of 
Education, attached to the Def. Answer as Exhibit C). 


Chiidren (A SMED school) is most appropriate, Special Circular 
#35 requires the “written permission of the parent" to the trans- 
fer of the student to the SMED school. (Spec. Cir. #35, subd. 
3.5). If this parental permission is not obtained, the transfer 
to the SMED school will not occur. 

16. Inherent in the referrai to placement process in a 
SMED school or in any other programs for emotionally handicapped 
children is the concept that school authorities and clinical 
staff at BCG will recommend a particular placement for a child. 
While this recommendation will be communicated to the parent and 


advice will be given to the effect that the recommended placement 


for the child is best suited to meet that child's needs, on in- 
formation and belicf, there is no coercion practiced by City 
Board personnel to force any particular placement upon a child or 
a parent. Indeed Special Circular #35 which requires parental 
consent at five separate stages of the referral to placement 
process provides ample opportunity for any parent to halt the 
process. 

17. Plaintiffs assert at §10 of the Affidavit of Gene 
B. Mechanic that under former Special Circular #47 no BCG involve- 


ment was mandated. As noted previously, Special Circular #47 was 


superceded by Special Circular #35 which mandates clinical assess- 


if 


{ 


ft 


| 


| 


ment by BCG of every child to be placed in a SMED school and 
clinacal re-evaluation of all children placed prio: to the effec- 
tive date of Specia’ Circular #35. 

18. While the protections afforded to plaintiff parent 
and child in Special Circular #35 to contest or negate a SMED 
school referral or placement are extensive and concrete, the 
City Board through its Division of Special Education has further 
procedures whereby a parent or child can contest a recommendation 
for placement in a SMED school or contest the appropriateness 
of a pre-existing placement. 

19. The Division of Special Education has established 
a process whereby after @ child is found by clinical staff to 
be in need of a special education program due to a handicapping 
condition, the findings of the evaluation are discussed with the 
parent in detail. If the parent does not agree at any stage of 
the identification, evaluation and placement process with any 
actions or conclusions or recommendations of the city board 
clinical staff, the parent or child may follow certain existing 
procedures of appeal and review. 

20. These procedures are as follows: 

first, the parent or child may request a conference 
with special education personnel by calling the child Advocate 


at a published telephone number; the child advocate maintains 


a hot line to deal immediately with all types of problems re- 
garding referral to placement of a child in a special education 
program; this conference will review the records of the child and 
will attempt to resolve the conflict: If the child advocate or 
other special education personnel cannot resolve the parent's 
or child's appeal the next step is: 

second, an appeal to the Committee on the Handicapped 
in the community school district to contest a recommendation 
for placement or the adequacy of a pre-existing placement; the 
Committee on the Handicapped will set up a conference with tne 
parent where the records of the child will be reviewed and where 
the parent with or without a representative may submit informa- 
tion or contest in any way the referral to placement process. 
If the Committee on the Handicapped does not resolve the issue 
the next step is: 

third, the parent or child may appeal the decision 
of the Committee on the Handicapped to the Executive Director 
of the Division of Special Education of the City Board, Dr. 
Helen Feulner; this process permits the parent and child to 
review once again the referral to placement process; at this 


proceeding the child's records are reviewed, the child advocate 


is brought into the meeting and minutes are taken; the Executive 


| Director will accept submissions by the parent or her represen- 
tative and a decision will be made and communicated to the parent; 
If none of these steps resolves the issue, the parent may appeal 
any decision in the referral to placement process to the Commis- 
sioner of Education, pursuant to Section 310 of the Education 
Law of the State of New York or the parent can go to the courts, 
pursuant to Article 78 of the Civil Practice Law and Rules. 

21. Thus, a parent under Special Circular #35 or under 
the procedures for appeal or review of a recommendation referral 
ox placement in a special education program, set forth above, 
has adequate and ample epportunity to reject, review or appeal 
2 determination by the City Board to refer or place a child in 
a SMED school. 


22. The present due process procedures are currently 


under review. Pursuant to 2Q USC §1411 et, seq. the State Edu- 
cation Department is mandated to prepare a due process plan in 


order to continue its receipt of federal Title VI funding for 


educational programs for the handicapped. (See specifically, 


20 USC §1413 (a) (13). 
23. I am advised by the Office of Counsel to the State 


Education Department that their division of handicapped education 


will be submitting the state plan for due process to the 


| Commissioner of Health, Education and Welfare (HEW) within a very 
| tow weeks. The City Board of Education has already prepared draft 
| ie process guidelines which will comply with 20 USC §1413 (a) (13) 
| and which will be implemented in accordance with the state plan 

| once it is approved. 

24. However, it must be noted that 20 USC 61411] et. seq. 
| does not grant any additional due process rights to plaintiffs. 


| The legislation merely provides the Commissioner of HEW with a 


| tool whereby he can demand certain due process procedures at the 


state or local level and if there is non-compliance, he can re- 
| voke funding. 

25. Plaintiffs have no standing to raise 20 USC §1411 
et seq. in this case. It does not and is not intended to grant 
to plaintiffs any direct cause of action. 

26. The review and consent procedures contained in 
Special Circular #35 and the appeal procedure, set forth herein, 
provide adequa... due process protection to the plaintiff children 
in this case. (See Memorandum of Law, submitted herewith, Point 
I for a full discussion of this issue). 

27. The consent of the parent or legal guardian of a 
child to the placement of that child in a SMED school is suf- 


ficient authorization under law to permit said placement. (See 


Memorandum of Law, submitted herewith, Point I). 

28. It is however the practice of the personnel at the 
SMED school to solicit and receive the consent of the child prior 
to that child's placement. In fact, Special Circular #35 at subd. 
3.6 calls for an interview and orientation of the parent and child 
on the day scheduled for admission. It is and has been the 
procedure in SMED schools that a parent and child prior to ad- 
mission to the school are permitted to observe classes in session, 
to discuss the school with students in atiendance and to confer 
with their friends and relatives with respect to permitting the 
child to attend the SMED school. If either the child or the 
parent does not agree on the SMED school placement, the principal 
of the SMED school will not accept the child and will refer the 
child back to the sending school or district for alternative 
action. (Def. Ans. 436). 
Access to Clinical Records 

29. Plaintiffs argue that the policy of the Bureau 
of Child Guidance (BCG) of the City Board of Education that 


does not permit unrestricted access co its raw psychiatric and 


psychological data and records by parents denies them due process. 


30. With respect to this issue, it is BCG policy that 
direct access to the clinical records of a child referred to a 


SMED school is granted to parents through and under the review 


ane supervision of the child's physician or clinician. This 

| policy is in accord with the law in this Circuit and does not in 
| any respects violate due process requirements. 

31. Further, the rationale for such a policy lies in 

| substantial considerations of confidentiality and the promotion 


| Of continued professionalism in preparing their files. It is a 


| deep concern of defendants that unbridled access to BCG clinical 


| records could cause undug@,harm to the child, the parent or others 


| for several reasons: 


~- medical records ordinarily include 
information statea technical terms 
which might be misunm:.erstood ani mis- 
construed by an individual parent who 
is not medically trained, 


-~ the revelation of some information in 
the child's record could be detrimental 
to that individual's child's well being; 


- information in a child's record often 
includes references and conclusion with 
respect to other persons (parents, 
friends, relatives, etc.) which if known 
could harm the rights of their individuals 
and which might cause a general reluctance 
to be open with clinical staff which is 
attempting to diagnose a particular 
child's problem. 


32. This issue of unrestricted access was before this 


Court previously and is an issue upon which this Court has ruled 


| and upheld the defendant's right to restrict access to the records 
of the named plaintiffs by requiring that the child's physician 

| receive the records in the first instance and that that physician 
supervise their release to the parent and child. (See January 6, 
| 1976 decision of this Court in this case, p. 7 ard Affidavit of 
Joseph F. Bruno, dated the 28th day of November,1975, previously 


| gubmitted in opposition to plaintiffs' Notice to Produce, dated 


' November 14, 1975). 


33. The policy of the defendants to require a super- 
wsed review of a child's raw clinical material by the parent is, 
in all respects, in accord with and supportive of the due process 


rights of the children, parents and other individuals.* 


Preliminary Injunction Tests 


34. In ordei to establish a right to a preliminary 
injunction plaintiffs must meet at least one of the tests set 


forth by the courts for granting such relief: 


It should be noted that it is the policy of BCG that a 
parent will receive, on request, a summary of the findings 
and diagnosis of the BCG clinical staff and instructions 
that the raw data will be given to a parent through 
physician or clinician. Further, the City Board has pub- 
lished a pamphlet entitled Requirements Governing the 
Collection, Maintenance and Documentation of Student 
Records which spells out the right of access to student's 
records. (See Exhibit C). 


” 


1) plaintiff must show a likelihood or probability 


on the merits and the possibility of irreparable injury 


2) plaintiff must show that they have raised serious 
questions going to the merits and the balance 


the hardships tips sharply in its favor. 


Likelihood of Succsss on the Merits 

35. With respect to the measure of due process required 
for contesting the identification, evaluation, referral or place- 
ment of a child in a SMED school, the provisions of Special 
Circular #35, ond the «ppeals procedure described herein coupled 
with the right of the educational authority in consultation with 
clinical staff to make a determination and selection of the most 
appropriate educational program for a particular child, all pro- 
vide to plaintiffs all the process which is due under law. The 
Court is respectfully referred to the city defendants‘ memoran- 
dum of law, Point I, Afi), pp. 16-33 for a more complete dis- 


cussion of this issue which is specifically incorporated herein 


and made a part hereof. 

36. With respect to the issue of alleged search and 
seizure at the SMED schools, the city board has clearly stated 
that no such policy exists or would be tolerated. 

a7. Even assuming arguendo that an improper search of 
a student did occur at a SMED school, unless a pattern of practice 
could be established said incident could not form the basis of 


preliminary injunctive relief. The Court is respectfully referrec 


to city defendants' memorandum of law, Point I, Alii), pp. 35-39 


for a complete discussion on this issue and which is incorporated 
by reference herein and made a part hereof. 

38. Thus, on the issues of due process and search and 
seizure raised by plaintiffs, they have failed to establish a 
likelihood or probability of success on the merits. 
Irreparable Injury 

39. With respect to the issue of irreparable injury to 
plaintiffs if the injunctive relief is not granted, it is de- 
fendants' position that if preliminary injunctive relief is 
granted, it will do serious damage to the children involved and 
may cause serious harm to the city school system. 

40. A full due process hearing of the type sought by 


plaintiffs is not mandated on the facts, the case law or any 


statute referred to by plaintiffs. The Court is respectfully 
referred to city defendants' memorandum of law, Point I, (B) Pp- 
39-44, for a more complete discussion of this issue and which is 
specifically incorporated herein and made a part hereof. 
Balancing the Hardships 

41. The grant of a preliminary injunction on the 
basis of facts and law presented herein would produce chaos in 
the city school system. It would establish a precedent for 
any child who is now in a special education program to demand 
the type hearing which plaintiffs seek in which to contest their 
identification, referral or placement in a program. Considering 
the large number of children now in special education programs 
(40,000 children) and the strong case law upholding the right of 
the educators to select, with proper safeguards the proper ed- 
ucational program for a child, the harm of injunctive relief. 

42. Further, the delay of plaintiffs of over six 


months from the institution of this suit in bringing this motion 


for this extraordinary relief and the fact that such relief would 
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totally disrupt the orderly status quo militates against a grant 
of such relief. The Court is respectfully referred to city de- 
fendants' memorandum of law, Point I (C), pp. 44-46, which is 
incorporated by reference herein and made a part hereof. 


43. In addition, the plaintiffs’ demand for relief 


in this case is in the nature of a mandatory injunction which 
the courts are reluctant to grant. The Court is respectfully 
referred to city defendants' memorandum of law, Point II, pp. 
47-48 which is specifically incorporated herein and made a part, 
hereof. 

44. With respect to the allegations contained in the 
affidavits of the parents and individual children, the city 
defendants have responded and countered all of the issues raised 
therein either in their answer or in the papers submitted herewith. 
Frankly, it is the city defendants’ position that the affidavits 
of the named children add little to the efficacy of this su¥ and 
may cause more harm to the child's emotional development than 
anticipated benefit to this suit. 

WHEREFORE, city defendants pray that this motion be 


denied in all respects and this court grant what other and further 


relief which it may deem proper. 


{S/ Joseph EF. Brune 


JOSEPH F. BRUNO 
ASSISTANT CORPORATION COUNSEL 


Sworn to before me this 
20th day of February, 1976 
Doren Gopstein /S/ Doran Gopstein 
Notary Public State of New York 
No. 31-6596675 
Qualified in New York County 
Commissioner Expires March 30, 1976 


Exhibit A is Special Circular No. 47, 
1972-1973, entitled "Screening Proced- 
ures for Speciai Day Schools for So- 
Cially Miladjusted and Emotionally 
Disturbed Children.” It appears at pp 
96-97 of the Appendix, and is annexed 
to Appellants principal memorandum of 
law. 
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Exhibit B is the new procedure, Special 
Circular 35, 1975-1976, which supersedes 
Special Circular No. 47 and is entitled 
"Screening Procedures for Children Who 
Are Emotionally Handicapped." It appears 
at pp. 98-102 of the Appendix and is 
annexed to Appellants’ principal memoran- 
dum of law. 
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These requlations were issued by the Chancellor an 
March 27. 1973 as Special Circuiczr 103. 1972-/3 
These regulations supersede those issued in Special 
Circular 63, 1961-62. and Special Circular 22, 
1970-71 These requiations take effect immediately 
and apply city-wide 


Background 


A_ The schools collect and maintain student records 
to provide for the growth and develooment of 
individual students. to provide information to par- 
ents and authorized staff. and to provide a basis 
for the evaluation and improvement of school 
programs 


It is the responsibility of each school to preserve 
the nights to privacy of students and pcrents 


These regulations are based on law as well as 
city-wide policies adopted by the central Board 
of Education on January 17. 1973 In adaition. 
they reflect the recommendations of the Chancel- 
lors Committee on Student Records and 
Confidentiality 


Administrative Responsibility for Student 
Records 


A. The principal or head of the office or program 
concerned shall be the custodian of all permanent 
records. He shall be responsible. directly, and 
through his Supervising Assistant Simoenntendent 
or Community Superintendent and Community 
School Board. for the observance of law. policy. 
regulations and directives in the collection of in- 
formation for student records ther maintenance 
and protection. "he proper dissemination of infor 
Mauon contuined therem, and the forwarding of 
records for official purooses to higher authority 
when se directed 


The principal or head of office concerned shal! 
make Maximum Oravision tor protection of rec 


ords from review by unauthorized school and 
non-school persannel. and for maximum physical 


security of such records 


The principal or head of office concerned shall 
ensure that school staff under his or her jurisdic 
tion receive percaic instruction and. training 
regarding the privacy mahts of students and 
parents, and the confidential handling of student 
records 


Types of Records 


A. Permanent Records 


The form of al! permanent records maintained 
in schools and in other offices of the City 
School District snail be approved by the 
Chancellor. and snail be availabie for public 
inspection in the Professional Library at cen- 
tral headquarters. 110 Livingston § Srreet, 
Brooklyn The ferms shall also be made avail- 
able for public tnspection by the principal of 
each school 


Approved permanent records are 


a. The Cumulative Record Personal and Edu- 
cational Data {eiementary schools) 


The Cumulatwe Record Test Data (eile- 
mentary schools} 


The Secondary School Pupil Permanent 
Record Card 


d The Cumutative Health Record 
e Attendance Rell Book 
The school m ay record on the permanent rec- 


ord 2a fst of honors and awards and 


entnes a3 to partcipanen in schoo! and extra 


curncular activities The permanent record Transfer of Records and Disposition of Ob- 
also may list official discipunary dction taken solete Records 

against the student. however. any such entry 

shail be expunced from the record where an 

appeal from such action results in an order When a student moves from one puble school 


to expunge the record. Tne permanent record to another public sctiool within the City Sct 
may not be used to record out-cl-schao! inci System the manent 2 Ore shail be 


dents or activities of the student or his family warded thie , school in accordance 


regulations issued pcnec 


Special Crcular 73, 1972 


8B. Guidance Folders 
. 4 res cords hall ®9 transferre ’ 
Guidance records and notes maintained by cae tac sh a eit aia iee 
Quicance personnel are temporary. not per- 
manent. records 


dance with current regquiations Before trans 
of such records. the guidance counselor sh 

view the contents of sucn folders and records 
These guidance folders shall be kept separate and remove extraneous and outdated matercals, 
and apart from the students permanent and temporary notes 

records 

Regulations governing the disposa! of obsolete 
records are provided in General Circular 25. 


1963-64 


All such folders shall be screened and re- 
viewed at feast tw'ce eacn year hy guicance 
personne! for the removal of irrelevant and 


extraneous material 
Bureau of Child Guidance records held by the 


C. School Medical Reports school shall be transferred from schocl to schoot 
only with the written authornz.iton of the Bureau 
School Medical Reports (Form 1038S). kept in of Child Guidance or higher authority 
the medica! room of each school. are the property 
of the Department of Health and are medically : The parents authorization is necessary to transfer 
confidential! Sucn records. and access to them. records to schools other than tnose in the New 
are subject to regulations establisned by the De- York City public scnoo! system. Vwhen school au- 
partment of Health thorities other than those in the New York Cry 
public school system state that a parent nas reg- 
istered a child with them, this shail constitute 
Bureau of Child Guidance Records gc ficient authonzating for transter of acpronriais 
i permanent recorés im accorcunce with current 
Records collected and ma:tained by the Bureau regulations 
of Child Guidance are sumenmes forwarded to 
the principal of a schuol '{ 5 the sponsibility 
of the principal to Cerermine which members of 
the professional staff shail have access to such 
reports for the purpose of p-oviaing the indicated 
educational services needed oy the student Ac 
cess to such recerdas tb te restricted to the 


minimum number of Persons poOssbie 


Access to Student Records Board of Education. 110 Livingston Street 
Brooklyn. New Yor’ 11201 


A. Basic Frinciples 


Community Boards. Community and Assistant B. Access ts Records by Parents, Legal Guard- 

Superintendents. heads of central units. principals . jans and Students 

and other staff shail be guided by these basic 

principles All information that ts a part of tne 

permanent record of a stud shall be made 

The parent has the right to see ali his child's available at reauiar intervals and upon request 

school records. both permanent and tempo- for examination by the parent 

tary. The parent is entitled to see such As tn the case of permanent records. tempo 

records, and not merely to have items se- fary records. such as Guicance folders. prog 


lected and read by school officials ress reports, grades teacner notes and medi 


cal records ‘other than : 
' mt al’ cht riv 
In keeping with the individual's right to priva ports which are the procerty of 


cy. no part of a students record may be ment of Health). psycho'cq.cal and psychi 
divulged to any person. organization of agen- reports. and Bureau of Chiid Guidance records 
cy In any manner not covered by these or held by the school shail be made avaiable 
subsequent regulations uniess for examination by the parent at regular inter- 
vals and upon request 

a. There is written consent of the parent 

or legal guardian When a parent requests to ses his chiid’s 
or 


There ts a valid court order for such infor- 


records, the parent shal! be accorded an expe- 
ditious 9pporiun:ty to do so. and to reproduce 
of make notes regarding any such material 


mation (in such cases. the principal shail p 
The principal shall arance for a member of 


notify the parent immediately 9 writing the professionali staff to assist the parent in 
of information which has been interpreting the records Records may not be 
subpvenaed ) removed from the schoo! by the aarent 

or 

There is a diractwwe from the Office of 


In the case of children of est.anced 

he C separated or divorced parents. nancipals shall 
hancelior tor ch informe 

the cellor tor su information to be communicate solely with the parent or quard- 


made available san with whom the chid resittes and who 


~ hegef * sn mln rie er 
Doubt in the mind cf the principal as to the is. tnerctore. responsioie fur ct 
propriety of disctosing «nformation from a stu- of the child in schoo! 

dent's record 15 sufficient justification for The above-described naqn of parents for ac 


withholding of denying information unt the cess to student te fda $a apply equally 
doubt is dispelled or orcper autnonty is wm the case of student: t years old and 
shown Questions concerning ths secumty and older, acd in the « sf WON senocl qradu 
aeccessioiity of stugent records should ve ad- ates of any aye 


dressed to the Law Secretary. few York City @ High school studenrs under 18 years of 


age have the night to see their permanent 
records upon request 


High school students under 18 years of 
age May see then quidance, medical and 
Psychologica. iecords only with tha per- 


Mission and in the presence of the parent 


C. Access to Records by School Staff 


Within the Parameters of confidentiality set forth in 
these regulations, Principals and heads of offices 
shall restrict access to student records to tnose 
members of the professional and acministrative staff 
whose duties and responsibiiities require such ac- 
cess. This apples to ail Permanent and temporary 
records. including guidance records. medical and Dsy- 
chological records. and Bureau of Chid Guidence 
tecords held by the schcol 


D. Release of information to Persons, Organiza- 
tions or Agencies other than Parents, Legal 
Guardians, Students or School Staff 


Except with the informed written consent of 
the parent. no information Concerning the stu- 
dent may be released to Non-schoce!l agencies 
OF individuals includ'ng employers colleges 
Of uNIVersities, sponsors of scholarship or aid 
Programs, City. State or Federal agencies, the 
courts. labor unions. fraternal Organizations 
Probation or welfare departments lawyers. 
doctors, etc. except as required by iaw or 
current regulations 


a@ Schools may use standard consent forms. 
Signed by the parent. granting DErMission 
to the scnool to provice rertinent records 
to colleges and employers Such consent 
forms shail be vei.d Only whee the student 
S registered in the scnaol 


in the case of stucerts 18 years old and 


cider, or high school graduates of any 


age. the written consent of the student 
OF graduate shall be sufficient authoriza 


tion for the releace of such information 


The written consent of the parent for reteas 


of information to non-«c 
viduals is not 1 

determines that ar StS IN Wehch 
the welfare of phe {ent requires the release 


, 


of information betore such consent can he 


obtained 


Schocls shall provide information tequested 
By the Comptroller or Corcoraiat Coursel 
of-the City of New York cr the Lega! Depart- 
mem of the Board of Education in connection 
with the investiqaian or deétense of a claim 


or suit filed against the Board of Education 


Nothing contained in these regulations shail 
be deemed to restrict the authority of the 
Chancellor or his deés'qnee to direct or restrict 
the release of information 10 lawy enforcement 
authorities in appropriate circumstances 


Derogatory or Inaccurate Entries in Student 
Records 


A 


Any entry in the student's record which is derog- 
atory to the student shail be reduced to writing 
and entered in the record within five school days 
following the date on which the incident leading 
to the entry beca -s KNOWN to schoo Authorities 
After these five days, no such entry may be 
added to the student's records 


The stucdenr und parent have the right 10 answer 
OF explain in Writedg any Cerocatory matenal en- 
tered in any of the ctucents records including 
guidance records, ang UCN veritten answer shall 


be included uw. the record by the prncical 
Vfittiun tifteea da aloveing entry of derogatory 


information in the Stucents record the principal 
Shall notihy the parent in writoag that such an 


entry has been made and inform the parent of 
his of her might to see the record and answer 
the entry 


In addition to the rnqnt to file a written answer 
to derogatory maternal. the parent snail have the 
night to appeal derogatory of inaccurate entries 
in his or her childs record Ore or waccu- 
rate information shail be excunued from the rec- 
ord by the principal juthority when 
the parents claim of unfairness of inaccuracy 
is sustained Appeals shail be made in the foilow- 


ing manner 


The parent may confer with the orinc:pal The 
principal may moaify of expunge the entry 
from the student's record where such action 
iS warranted 


The parent may appeal in writing to the prin- 
cipal. The principal shal! rule on such written 
appeal. in writing, “within fifteen working days 
following receipt of the appeal from the par- 
ent 


The parent may appeal the ruling of the prin- 
cipal, in writing. to the Community Superin- 
tendent or. in the case of centrally operated 
schools. to the appropriate supervising Assis- 
tant Superintendent The Community Superin- 
tendent or Ass:stant Supernntendent shail rule 
on such an appeal. in writing. within fifteen 
working days following receipt of the appeal 
from the parent 


In the case of schools under the jurisdiction 
of a -Community School Board, the parent 
may appeal tne ruling of the Community Su- 
perintendent. in writing to the Community 
School Board. and if still aggneved. thence 
to the Chancaiior Such appeals shail be de 
ceded. in writing. within fitteen working days 
following receipt of the appeal from the par- 
ent : 


In the case of centrally operated schools the 
parent may appeal the ruling of the 


super stant Supenntendert, inv 
ng. t& “hancellor, who wal rate on 
an appeal within fifteen working days follow 


ing receipt of the appeal from the parent 


The parent is enutied to see the information 
used by the reviewing authority in deciding 
the appeal 
s of the Chancellor may be anneale 
wd of Education aad 
State Commissioner of Education m accor 
dance with law. policy and estabiisned 


regulations 


Collection and Use of Information and Data 
Concerning Students or Their Famiiies 


A 


Information and data concerning students or therr 
families coliected by schools for the olanning 
operation and evaluation of scenoo!l ard school 
related p.agrams snail not identify individual stu 
dents or fartilias unless the school obtains the 
informed written consent of the parents involved 
before the collection of such information 


Schools shall collect and supply data and infor- 
Mation to governmental agencies as 1s required 
or authorized by law 
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Vice-President 


Irving Anker 


Chancellor 


Harold Siegel 
S2cretary 
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UNITED STATES DISTRICT COURT 
EASTERN DISTRICT OF NEW bese 


ISAAC LORA, by his Mother and Legal 
Guardian, Carmen Lora, et al., 


Plaintiffs, 


~against- Ko. 75.6 Fil 


THE BOARD OF EDUCATION OF THE CrrYyY March 8, 1976 
OF NEW YORK, et al., 


Defendants. 


Appearances: 


CHARLES SCHINITSKY, ESQ. 
The Legal Aid Society 
Attorney for Plaintifis 


GENE B. MECHANIC, ESQ. 
DEBORAH G. STEINBERG, ESQ. 
O£ Counsel 
W. BERNARD RICHLAND, ESQ. 


Corporation Counsel 
Attorney for Defendants 


JOSEPH F. BRUNO, ESQ. 
Of Counsel 


BRUCHHAUSEN, D. J. 


The plaintiffs rove for an order, pursuant Co 


Rule 65 of the Federal Rules of Civil Procedure, enjoin- 
ing the defendants from certain of their actions, and 
seeking certain evidentiary hearings, as set forth in the 
Notice of Motion. ) 

This court in a prior opinion and order, dened 
January 6, 1976, denying class action status, briefly 
telicdeed the nature of this suit. It is, therefore, 
unnecessary to reiterate the facts, save, that this is a 
suit charging viciationsof the civil rights of the named 
plaintiffs. 

The general purpose of a preliminary injunction 
is to preserve the status quo pending final determination 
of the action after a full hearing. Checker Motors 

| Corp. v. Chrysler Corp., (Cir. 2,.1969), 405 F.2d 319; 
cert. denied, 394 U.S. 999. The court in the —— 

| of its discretion must be satisfied there is a clear 

| showing of probable success and possible irreparable 


injury. Clairol Inc. v. Gillette Co., 389 F.2d 264. 


and that the damage ro him in the absence of an injunction 


ee the movant is in substantial need of protection, 
! 


outweighs the foreseeable harm to the defendants. 


oe 


Pd ne By adiet ek ean eae ae 


In Moore's Federal Practice, Vol. 7, Second - 


Edition, the rule is well settled in part at pgs. eek 


65-45: 


"Thus the trial court should exercise its 
discretion in such manner as to safeguard 
the interests of both parties and it may 
be improvident for it to grant a prelin- 
inary injunction which permits the plain- 
tiff to obtain an undue advantage by acting 
while the hands of his adversary are tied 
by the writ, or where the preliminary in- 
junction gives the plaintiff essentially 
all the actual advantages which could be 
obtained from a final adjudication. 


In the case at bar, the movants have failed to 


establish that they are entitled to this drastic relief 


now sought. On the contrary, the granting of this 


relief would cause chaos and irreparable harm throughout 


the entire educational system by requiring full adversary 


hearings, and would irreparably damage the functioning 
of the special educational program for the handicapped 
children. 

The court has-fully considered the motion, 
arguments, affidavits and applicable law, and must 


conclude that the motion be in all respects denied. 
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g It is so ordered. 


A further pre-trial status report is hereby 


Wee 


: 
{ 


scheduled for March 15, since at oe A.M. 
Copies hereof wild be fovnaeded to the attorneys 


for the parties. 


Senior U. S. 
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UNITED STATES DISTRICT COURT 
EASTERN DISTRICT OF NEW YORK 


ISAAC LORA, et al., 
Plaintiffs, 
~against- NOTiCE OF APPEAL 


THE BOARD OF EDUCATION OF THE CITY 75 C 917 (WB) 
OF NEW YORK, et al., 


Defendants. 


Notice is hereby given that Isaac Lora, Kelvin Walters, 


Ranjeet Martin, Jerome Moore, Lawrence white, Francisco Lugo and 


: Melvin Prince, plaintiffs in the above-captioned matter hereby 


appeal to the United States Court of Appeals for the Second Cir- 
cuit from the order entered in this action on March 8, 1976, 


denying plaintiffs' motion for a preliminary injunction. 


fu Lo si 
y CHARLES SCHINITSXY, ESQ. 

THE LEGAL AID SOCIETY 
JUVENILE RIGHTS DIVISION 
Gene B. Mechanic, Esq., and 
peborah G. Steinberg, ESq., 
of Counsel 

Attorney for Plaintiffs 
189 Montague Street 
Brooklyn, New York 11201 
(212) 858-1300 
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